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Marriage: The Surest Way to Entitlements
L. Victoria Meier*
In Raymond O’Brien’s article “Marital Versus Nonmarital Entitlements,” Mr. O’Brien suggests providing the ever-growing number of
cohabitating couples marital-type entitlements based on their relationship.1 It is my opinion that marriage consummated pursuant to the
state’s statutory provisions is the best indicator of who should be entitled to benefits as a result of their union. The main reason to maintain
statutory marriage as the measure for entitlements is that statutory marriage provides clear and convincing evidence of the couple’s intent to be
married. It also allows efficient and timely distribution of entitlements
resulting from death or disability of a spouse because the delay caused
by the need to prove in a court of law that a common law marriage
existed is avoided. Moreover, the requirements of a ceremonial marriage are straightforward, available to everyone and easy to accomplish.
Lastly, alternative methods are available to protect cohabitating
couples, such as providing for the other through beneficiary designations, estate planning documents and written agreements.
The most obvious reason to dissuade couples from relying on common law marriage for marital type entitlements is that each state has
existing laws that permit its adult citizens to get married.2 These laws are
generally uncomplicated, requiring only that the couple complete a marriage license, pay a nominal fee and have their union solemnized by an
appropriate party. Couples can be married within a week of applying for
the marriage license3 and in some states within one day.4 If the couple’s
intent is to be married and to provide for each other, the existing state
marriage laws provide a direct, efficient route to marriage with little cost
or effort.
Unlike a ceremonial marriage, common law marriage has been
abolished in all but a few states.5 The main reason common law mar* Partner, Eberle Berlin.
1 Raymond C. O’Brien, Marital Versus Nonmarital Entitlements, 45 ACTEC L.J. 79
(2020).
2 Marriage Laws, LEGAL INFO. INST., www.law.cornell.edu/wex/table_marriage
(last visited May 9, 2020).
3 Id.
4 See id.
5 See Sarah Primrose, The Decline of Common Law Marriage & the Unrecognized
Cultural Effect, 34 WHITTIER L. REV. 187, 190 (2013).

277

278

ACTEC LAW JOURNAL

[Vol. 45:277

riage has gone by the wayside is that there is no longer a need for it now
that couples can get married formally.6 Other reasons for abolishing
common law marriage provided by various states are that abolishment
prevents fraudulent common law marriage claims7 and prevents an undue burden on the courts and administrative agencies distributing
benefits.8
With common law marriage, the party seeking entitlements has the
burden of proving that the couple was all “but” married.9 While the
requirements to prove common law marriage are few, namely proof of
the couple’s mental capacity to marry, the couple’s present intent to be
married, the couple holding themselves out as married, and the couple’s
agreement to be married, these elements are difficult to prove in
court.10 One issue is that the putative spouse has to prove by clear and
convincing evidence if the other spouse is deceased that the couple had
the intent to be married now versus in the future.11 If both parties have
the intent to be married and are available to testify to their intent to be
married, why not have a ceremonial marriage? But often the putative
spouse has to rely on historical evidence and witness testimony that may
be unavailable because of the passing of time or the death and/or the
murky memory of witnesses.12 The reliance on historical facts and the
memories of witnesses give family members of the deceased the ability
to remember the facts in a manner most beneficial to them, creating
family conflicts, most of which could be remedied by obtaining a ceremonial marriage. Not only is it difficult to produce evidence of common
law marriage, the cost to put on the evidence and witness testimony has
the effect of reducing the entitlement value the putative spouse is trying
to obtain. These issues can be avoided by marriage under state law.
State law marriage allows for the expeditious administration and
distribution of a deceased spouse’s estate. Unlike an estate of a couple
relying on common law marriage, the administration of an estate of a
deceased spouse who was married under state law is not delayed by a
court hearing to determine if the partner has the status of spouse.13
6

See Jennifer Thomas, Comment, Common Law Marriage, 22 J. AM. ACAD. MALAW. 151, 160-62 (2009).
7 Id. at 160. See Staudenmayer v. Staudenmayer, 714 A.2d 1016, 1019 (Pa. 1998).
8 Cynthia Grant Bowman, A Feminist Proposal to Bring Back Common Law Marriage, 75 OR. L. REV. 709, 740-41 (1996).
9 Staudenmayer, 714 A.2d at 1020.
10 Gorta v. Gorta, No. 96CA006634, 1997 Ohio App. LEXIS 4634, at *2-4 (Ohio Ct.
App. Oct. 15, 1997).
11 Martian v. Berryhill, No. 1:18-cv-12-LMB-MSN, 2018 U.S. Dist. LEXIS 163732,
at *12 (E.D. Va. Aug. 30, 2018).
12 Id. at *13.
13 In re Estate of Hammonds, 315 N.E.2d 843, 845 (Ohio Ct. Com. Pl. 1973).
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Therefore, soon after the death of one spouse, the surviving spouse can
be appointed the executor or administrator of the deceased spouse’s estate under the statutory provisions of the probate law and thereafter
receive all or a portion of the decedent’s estate, depending on the characteristic of the property as either community or separate property.14
It is true cohabitation of couples is on the rise.15 The reasons for
cohabitating instead of marrying vary. Some couples cohabitate because
they do not believe they have sufficient economic resources to marry,
such as money to provide for the wedding, etc.16 In my opinion these
couples are the most deserving of entitlements based on marriage because they have the intent to be married.
The next category is those couples testing out their relationship.17
In my opinion these couples do not have the required intent to marry
and therefore should not receive entitlements based on their union.
Then there are those couples making a conscious decision to cohabitate
to avoid financial entanglements and to receive benefits they would not
otherwise receive.18
[T]he incentives built into the current laws regulating marriage
and cohabitation do not uniformly favor the marriage option.
For example, a widowed individual who receives federal Social
Security benefits as the survivor of his or her deceased spouse
will automatically lose the benefits upon remarriage, but not
upon the formation of a cohabiting relationship. In a similar
manner, some state alimony laws provide for the automatic
termination of alimony upon the recipient’s remarriage, but
not upon a post-divorce cohabitation.19
Should a partner who chooses to cohabitate instead of marrying be entitled to receive benefits as a single individual and then when it suits them
allege they were common law married and receive benefits? This is
equivalent to having your cake and eating it too.
Marriage provides certain benefits such as survivor benefits under
Social Security, inheritances and the like which are not available to single individuals. However, couples who elect not to get married or who
delay marriage can protect and provide for each other using beneficiary
14

Id.
Renata Forste, Prelude to Marriage or Alternative to Marriage? A Social Demographic Look at Cohabitation in the U.S., 4 J.L. & FAM. STUD. 91, 91 (2002).
16 Id. at 92.
17 Id.
18 Ashely Hedgecock, Untying the Knot: The Propriety of South Carolina’s Recognition of Common Law Marriage, 58 S.C. L. REV. 555, 578 (2007).
19 Margaret M. Mahoney, Forces Shaping the Law of Cohabitation For Opposite Sex
Couples, 7 J.L. & FAM. STUD. 135, 179-80 (2005).
15
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designation on their retirement accounts, life insurance and other beneficiary designation accounts. These couples can also make provisions for
each other under their wills and trusts. Annuity or retirement accounts
can be used to provide lifetime income to the partner, and cohabitation
agreements can provide for property divisions.
While not perfect there are means for cohabitating couples to provide for each other. If the couple finds those means unacceptable then
such couples should solidify their relationship with a ceremonial marriage. Why return to a law that was abolished by the majority of states in
order to provide benefits to couples at the most difficult time of their
relationship? Ceremonial marriage produces a record of the couple’s intent that can be relied upon for the efficient sorting out of family lines,
determination of who is eligible for benefits, and clarification of property rights upon termination of the relationship.20

20 Charlotte Goldberg, The Schemes of Adventuresses: The Abolition and Revival of
Common-Law Marriage, 13 WM. & MARY J. WOMEN & L. 483, 490 (2007).

